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No. 96-0651
STATE OF W SCONSI N : | N SUPREME COURT
Ri chard Wul t aggi o, FILED
Pl ai ntiff-Respondent, JAN 16, 1998
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Caryl Yasko, Madison, WI

Def endant - Appel | ant .

APPEAL from an order of the Circuit Court for Walworth
County, Mchael S. G bbs, Judge. Affirned.

11 JON P. WLCOX, J. This case is before the court on
certification fromthe court of appeals follow ng an order of the
Circuit Court for Walwrth County, Mchael S. G bbs, Judge,
denyi ng the defendant, Caryl Yasko's ("Yasko") notion for sunmary
judgnent and her subsequent notion for reconsideration. Yasko
petitioned the court of appeals for leave to appeal the circuit
court's order.

12 On certification, we consider whether Wsconsin |aw
should afford an absolute privilege, or a conditional privilege,
for witnesses testifying in |egislative proceedings. W hold
that under the circunstances presented here, such w tnesses are
not entitled to an absolute privilege. However, we do hold that

testinmony given wunder these circunstances is entitled to a
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condi tional privilege. Therefore, we affirm the order of the
circuit court denying Yasko's notion for summary judgment.

13 On Cctober 18, 1994, the Wiitewater City Council held a
public neeting to consider, anong other things, a recommendation
of the Ad Hoc Minicipal Building and Facilities Conmttee
pertaining to the city's need for additional office and neeting
space. The conmmttee had recommended that the council accept a
proposal which provided for an addition to the public safety
bui I ding and i ncreased space for the police and fire departnents.

14 Ms. Yasko attended this neeting and testified in favor
of a different proposal that woul d have renodeled a fornmer mddle
school for the office space. She felt that renovating the mddle
school would reverse the "destabilization" of her neighborhood.
During her testinony, Yasko highlighted her neighborhood' s
transition from famly housing to college student housing, and
openly criticized the upkeep of several buildings owed by the

plaintiff, R chard Wultaggio ("Vultaggio").? There is no

! Referring to one honme in the area, Yasko said "It's one of
our pig sties. It was designed to house pigs. It's owned by
Ri chard Wultaggio." Pertaining to another she announced, "[L]ast
year it was a pool hall, for pay. That belongs to Richard
Vul t aggi o. He's real proud of our comunity. He respects the
peopl e who built those houses.”™ Concerning still another, Yasko
posed "QGuess what? It belongs to Richard Wultaggio, the proud
owner of this slumproperty. This house has been now three years
wWth students and it's on its |last stages. | call them parasites
of the wuniversity." Finally, "for a further glinpse of the
destabilization of our community," Yasko directed her audience's
attention to "anot her sub-human habitati on place" that was "owned
by Ri chard Vul taggio."
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evidence in the record that Ms. Yasko was subpoenaed or invited?
to appear at the neeting, that she was sworn under oath before
testifying, or that she was directed in her testinony by
guestions from the council. The neeting was broadcast in its
entirety on a local television station.

15 Approximately three nonths later, M. MWiltaggio sued
Ms. Yasko for defanation based on the statenents she made during
the city council neeting on Cctober 18, 1994. Ms. Yasko noved
for summary judgnment, arguing that her statenents before the
Whitewater City Council were absolutely privileged, or in the
alternative, that they were conditionally privileged w thout any
abuse of that privilege. The circuit court denied her notion
hol di ng that Yasko had failed to show the court that an absolute
privilege extended to speakers before city council neetings under
current Wsconsin |aw Upon notion for reconsideration, the
circuit court held that such testinony is afforded neither an
absolute, nor a conditional privilege in the state of Wsconsin.

Ms. Yasko appealed the circuit court's non-final order.

2 In both his briefs and at oral argunent, counsel for the

def endant maintained that Ms. Yasko was invited to the Cctober
18, 1994, city council neeting to offer testinony. To the
contrary, the only evidence in the record on this point suggests
that Yasko was invited to an August 29, 1994, neeting held by the
Ad Hoc Municipal Building and Facilities Commttee. There is no
evidence to suggest that the «city ~council requested her
attendance at the Cctober 18, 1994, neeting that is the subject
of this action, nor is there any evidence that she actually
attended the August 29, 1994, neeting to which she was
specifically invited.
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16 The issue that we address is a question of first
inpression in the state of Wsconsin: whether w tnesses shoul d be
afforded an absolute privilege, or a conditional privilege, when
testifying at |l egislative proceedings. This is a question of |aw
to be decided without deference to the circuit court's concl usion

of law. See Kensington Devel opnent Corp. v. Israel, 142 Ws. 2d

894, 899-900, 419 N W2d 241 (1988); see also Rady v. Lutz, 150

Ws. 2d 643, 647, 444 N.W2d 58 (Ct. App. 1989).

M7 A communication is defamatory if it tends to harm the
reputation of another so as to lower that person in the
estimation of the conmmunity or deter third persons from

associating or dealing with him or her. See Zinda v. Louisiana

Pacific Corp., 149 Ws. 2d 913, 921, 440 N W2d 548 (1989).

"However, not all defamations are actionable. Sone defamati ons
fall within a class of conduct which the law terns privileged."

Id. A conplex structure of privileges has developed in the |aw
to protect and advance the societal and individual interests in
the free flow of ideas and information. See W Page Keeton et

al ., Prosser & Keeton on the Law of Torts, 8§ 114, at 815 (5th ed.

1984).
18 Privileged conmunications are either absolute or

condi ti onal . See Lathan v. Journal Co., 30 Ws. 2d 146, 151-52,

140 N.W2d 417 (1966). The defendant asks us to adopt the
Restatenent standard for absolute privilege in legislative
proceedi ngs, whereby a witness's statenent is subject to only two
restrictions: it nust be mde as "part of a legislative

proceeding," and it nmust have "sone relation to the proceeding."”
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Rest at enent (Second) of Torts § 590A (1977).° Once a statenent
has net these two standards, the witness is clothed with conplete
immunity from liability, even if the wtness is notivated by
malice or ill will toward the plaintiff and knows the statenent

to be fal se. See Lathan, 30 Ws. 2d at 151; see also Zinda, 149

Ws. 2d at 922 ("Absolute privileges give conplete protection
W thout any inquiry into the defendant's notives.").

19 A conditional privilege, on the other hand, is not
absolute and may be forfeited if the privilege is abused. See

Zinda, 149 Ws. 2d at 924 (citing Ranous v. Hughes, 30 Ws. 2d

452, 467, 141 N.W2d 251 (1966)); Restatenent (Second) of Torts
8§ 599 (1977). The Restatenent lists five conditions which may
constitute an abuse of the privilege, and the occurrence of any
one causes the loss of the privilege. See Zinda, 149 Ws. 2d at
924- 25. The privilege nmay be abused, (1) because of the
publ i sher's know edge or reckless disregard as to the falsity of
the defamatory matter (see 88 600-602); (2) because the
defamatory matter is published for sone purpose other than that
for which the particular privilege is given (see § 603); (3)
because the publication is nade to sonme person not reasonably
believed to be necessary for the acconplishnment of the purpose of
the particular privilege (see § 604); (4) because the publication

includes defamatory matter not reasonably believed to be

® The Restatement (Second) of Torts § 590A (1977) provides:

A wtness is absolutely privileged to publish
defamatory matter as part of a legislative proceeding
in which he is testifying or in communications
prelimnary to the proceeding, if the matter has sone
relation to the proceedi ng.
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necessary to acconplish the purpose for which the occasion is
privileged (see § 605); or (5) the publication includes
unprivileged matter as well as privileged matter (see § 605A).
20 In determning whether to apply an absolute or
conditional privilege to legislative proceedings, we are faced
with a conflict between two Anerican principles equally regarded
inthe law. the right of an individual, on the one hand, to enjoy
his reputation uninpaired by defamatory attacks, and on the other
hand, the necessity in the public interest of a free and full
di sclosure of facts in the operation of governnent. See Van

Vechten Veeder, Absolute Imrunity in Defamation: Judicia

Proceedings, 9 Colum L. Rev. 463, 463 (1909). Conpare Schier v.

Denny, 12 Ws. 2d 544, 550-51, 107 N.W2d 611 (1961) (fostering
the free filing of conplaints with admnistrative agencies

out wei ghs private right to conpensation) with Ranous, 30 Ws. 2d

at 466-67 (protecting private citizens from defanmati on outwei ghs
need to insulate school board nenbers fromliability).

111 The parties rely heavily upon these countervailing
procl amati ons of public policy. Ms. Yasko argues that the sane
policy supporting the extension of absolute privilege to parties,
W tnesses and their counsel in judicial proceedings conpels its

application to legislative proceedings. See Bussewitz v.

W sconsin Teachers Ass'n, 188 Ws. 121, 127, 205 N.W 808 (1925).

I n Bussewitz, we stated:

If parties are shadowed by the fear that by sone
m stake as to facts or sone excess of zeal, or by sone
error of counsel, they may be subjected to harassing
litigation in an action for slander or libel, they may
well feel that justice is too dearly bought and that it
is safest to abandon its pursuit.
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ld. See also Restatenment (Second) of Torts 8§ 590A cnt. a (1977)

("The absolute privilege of witnesses in |legislative hearings and
other legislative proceedings is simlar in all respects to that
of witnesses in judicial proceedings . . . ."). Yasko contends
that the risk of unconpensated reputational harm from even fal se
and malicious testinony is outwei ghed by the strong public policy
of encouraging citizen participation in |egislative proceedi ngs.

12 On the other hand, M. MWultaggio asks us to recognize
that the right to use the judicial system for redress wll be
significantly inpaired if an absolute privilege is extended to
W tnesses testifying at |egislative proceedings. According to
the plaintiff, the policy of protecting citizens from having
their private or professional reputations damaged outwei ghs the
concern for inhibiting the free exchange of views on |egislative
I Ssues.

.

13 It is against this background of public policy that we
make our deci sion. W now consider the application of an
absolute privilege to statenents nmade at |egislative proceedi ngs
such as the city council neeting at hand. First, however, it
will be helpful to examne how far we have previously gone to
bestow the absolute privilege upon otherw se actionable public

statenents.

A
114 The law of absolute privilege is not new to the state
of Wsconsin. Were the statenents bear a proper relationship to

the issues addressed, we have extended the absolute privilege to

7
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the statenments of parties, wtnesses and their counsel in

judi cial proceedings. See Bussewitz, 188 Ws. at 127; see also

Spoehr v. Mttelstadt, 34 Ws. 2d 653, 661, 150 N. W2d 502 (1967)

(statenment by counsel in pre-trial conference absolutely

privileged); Calkins v. Sumer, 13 Ws. 215, [*193], 220-21,

[ *198] (1860) (w tness statenents at trial absol utely

privileged); Jennings v. Paine, 4 Ws. 372, [*358], 375, [*360-

61] (1855) (counsel's statenments to jury regarding wtness
absol utely privileged).

115 We have also extended the absolute privilege to
participants in quasi-judicial and investigatory proceedings,
such as statenents nade to a grand jury or to a district attorney
relating to matters pending for grand jury investigation, see

Bergman v. Hupy, 64 Ws. 2d 747, 221 N W2d 898 (1974),

statenents nade to a real estate broker's board, see Schier, 12

Ws. 2d 544, and petitions to a governor for renoval of a

sheriff, see Larkin v. Noonan, 19 Ws. 93 (1865). Wet her

W t nesses should be afforded an absolute privilege for statenents
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made while testifying at |egislative proceedings is, as we have
i ndi cated, a question of first inpressionin this state.*

16 However, other states have explicitly addressed this
guesti on. The defendant cites <case law from nultiple
jurisdictions to support her contention that courts throughout
the country recognize the absolute privilege for a wtness's
testinmony at |legislative proceedings. W now address those
cl ai ns.

B

117 Whether the privilege applicable 1is absolute or

conditional requires an analysis of the particular situation

involved. See Bergman, 64 Ws. 2d at 749. Here we nust decide

whet her to extend an absolute privilege to Ms. Yasko's statenents

before a city council neeting, when there is no evidence to

“ Cting Zinda, counsel for the defendant contends that we
have explicitly recogni zed that an absolute privilege extends to
| egi sl ati ve proceedings. Zinda v. Louisiana Pacific Corp., 149
Ws. 2d 913, 922, 440 N W2d 548 (1989) ("[The absolute]
privilege has been extended to judicial officers, legislative
proceedi ngs, and to certain governnental executive officers.").
We are not persuaded that this statenment should have any bearing
on the decision that we reach today. The decision rendered in
Zinda did not rely wupon an absolute privilege—a fact nmade
apparent by the sentence imediately following that cited by
counsel : "The argunments in this case, however, are concerned only
with conditional privilege." |d. at 922. Moreover, the sentence
referred to by counsel cites Prosser and Keeton on Torts,
indicating that we were sinply commenting on the state of the | aw
general ly, not necessarily that in Wsconsin. Finally, the dicta
in Zinda did not specify whether the absolute privilege is
afforded to statenments nade by nenbers of |egislative bodies, or
W tnesses appearing before them This distinction is an
i nportant one. See Ws. Const. art. 1V, 8 16 (nenbers of
| egislature not |iable for words spoken in debate); Restatenent
(Second) of Torts 8 590 (1977) (nenber of state or |ocal
| egislative body absolutely privileged to publish defamatory
matter concerning another in performance of his legislative
functions); 50 Am Jur. 2d Libel and Sl ander 88 294-295 (1995).

9
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suggest that she was subpoenaed to testify, sworn under oath or
that she was responding to particular questions posed by the
counci | nenbers. We make this decision knowing full well that
t he occasi ons upon which freedom of speech is placed at so high a
value are "few in nunber and quite exceptional in character” and
shoul d be "fixed with sonme hesitation.” Veeder, 9 Colum L. Rev.
at 463.

118 Although nmany states have extended an absolute
privilege to legislative proceedings, they have often done so
under circunstances that are remarkably different from the

present situation. See, e.g., Kelly v. Daro, 118 P.2d 37 (Cal

Dist. . App. 1941) (absolute privilege extended to w tnesses
subpoenaed to testify by reading from books produced under

subpoena duces tecum who answered specific questions posed by

| egi slative commttee); Sheppard v. Bryant, 78 N E. 394 (Mass

1906) (absolute privilege extended to sumoned witness's duly
sworn testinony given in response to question asked by chairman
of legislative commttee).

119 However, several states have held that a wtness's
testinony before legislative bodies is absolutely privileged
regardl ess of such considerations. For exanple, New Jersey
courts have explicitly held, both at the federal and state
| evels, that the absolute privilege applies even when a wtness
is not subpoenaed to appear and gives wunsolicited, unsworn
testinony that does not respond to particular questions of the

| egi sl ative bodies. See Yip v. Pagano, 606 F. Supp. 1566 (D.N.J.

1985) (testinony before House Subcommttee on Crine), aff'd, 782
F.2d 1033 (3d Cir. 1986); DeSantis v. Enployees Passaic County

10
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Welfare Ass'n, 568 A.2d 565 (N.J. Super. C. App. Div. 1990)

(testinony before advisory conm ssion of town board).
20 Other states have enployed simlar reasoning. See,

e.g., North Coast Cable Ltd. Partnership v. Hanneman, 648 N. E.2d

875 (OGhio Ct. App. 1994) (w tness not subpoenaed to appear before
commttee of city council, but who received letter asking himto

appear afforded absolute privilege); Jennings v. Cronin, 389 A 2d

1183 (Pa. Super. C. 1978) (possible |ack of subpoena irrel evant
in determination that testinmony before legislative commttee

absolutely privileged); Logan's Super Markets, Inc. v. MCalla,

343 S.W2d 892 (Tenn. 1961) (voluntary appearance before
commi ttee of Tennessee |egislature absolutely privileged).?®

21 Just as these states have done, the defendant invites
this court to extend an absolute privilege to statenents made at
a city council neeting where she and the other nenbers of the
audi ence were allowed to speak at their own discretion, wthout
t he compul sion of a subpoena, w thout the control of having their
testinony sworn and wi thout the supervision of direct questions
fromthe council

C
122 We decline the invitation to stretch the absolute

privilege to such |engths. "[T]he effect of an absolute

> Several other states to which the defendant refers have
been |l ess precise as to the factual basis for their decisions.

See, e.g., Joseph v. Collis, 649 N E 2d 964 (Ill. App. C. 1995)
(statements namde by private citizen before finance commttee
meeting of <city council are absolutely privileged); Donestic

Linen Supply & Laundry Co. v. Stone, 314 N.W2d 773, 777 (Mch
C. App. 1981) (nmenbers of city admnistration who nade
statenments concerning matters "about which the officials were
called upon to comment” at a legislative session were entitled to
absol ute privilege).

11
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privilege is to give lavish support to the social interest in
obtaining conplete disclosures of facts from w tnesses, and to
ignore conpletely the predicanent of the maligned and renedil ess
i ndi vi dual whose reputation may be harned."” Ysrella Winblatt,
Case Note, 15 S. Cal. L. Rev. 276, 277 (1942). W are troubled
by the fact that in a situation with little guidance, structure
or control for the wtness's testinony, an absolute privilege
elimnates a defaned citizen's right of redress, despite the
falsity of the statenents, and the malice or ill wll of those
who nmake them

123 Al though not dispositive to our holding, we find this
result particularly inequitable where, as here, the statenents
are published imediately to the surrounding community—ot only
to those who choose to attend the neeting, but to anyone who
m ght watch television that evening. The flow of information in
today's society is virtually uni npeded—so nmuch so that scurril ous
lies and defamatory statenents can be heard instantaneously by
the public, regardless of whether the comunity deliberately
seeks out that information. Such a powerful weapon can be | et hal
in the hands of one who chooses to defane.

124 At oral argunent, counsel for defendant set forth at
| east five reasons why our concerns are unwarranted in this

instance: (1) the requirenent that the statenent have "sone
relation to the proceeding” affords sufficient protection to
t hose who m ght be defanmed; (2) the plaintiff may testify at the
sane |legislative proceeding or at a later neeting to rebut the
testinmony; (3) the plaintiff my choose to wite letters to

editors or city council nenbers to rebut the testinony; (4) the

12
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| egislative body has the authority and duty to control the
meeting; and (5) the credibility of speakers is at stake to deter
them from defam ng others. W w il address these argunents in
turn.

125 Should we afford an absolute privilege to testinony of
this sort, anything goes. Only two prerequisites nust be
satisfied in order to neet the Restatenent standard for absolute
privilege: the statenents nust be part of a legislative
proceeding, and they nust "relate to" the substance of that
pr oceedi ng. Restatenment (Second) of Torts 8 590A (1977). W
have explicitly held that the "rel evancy" standard for absolute
privilege is to be liberally construed, and that all doubts nust

be resolved in favor of relevancy. See Spoehr, 34 Ws. 2d at

661-63 (statenent relevant to the proceedings if the remark has
"any pertinence, no matter how renote"); Bussewitz, 188 Ws. at
125.

26 Undaunted, the dissent also contends that "the |iberal

relevancy test is not a superficial doctrine providing no

protection to the allegedly defaned." D ssent at 9. The
followng exanple will help clarify why we are not persuaded: if
the Wiitewater Cty Council had net that evening to discuss

different ways to inprove and beautify the city, a city resident
would be conpletely wthout redress if a witness falsely and
mal i ci ously accused the resident of owning and operating a child
por nogr aphy busi ness, or of selling drugs fromhis or her hone.
127 Pursuant to the dissent's rationale, the wtness could
continue this line of testinony by alleging that his or her

nei ghbor is a prostitute, a sexual predator, or even a pedophile—

13
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all in the name of "inproving" or "cleaning up" the city of
Wi t ewat er . In this exanple, the statenents would be part of a
| egi slative proceeding, and under any court's interpretation,

woul d alnost certainly "relate to" the subject matter of the

meeting. See Snow v. Koeppl, 159 Ws. 2d 77, 81, 464 N.W2d 215

(Ct. App. 1990) (relevancy requirenent is a question of law for
the court). Permtting such a result is not only bad public
policy, but also defies common sense. Therefore, the "relate to"
provision of the Restatement does little to assuage our fears.

28 The next two argunents are equally unpersuasive.
Rebuttal testinony often affords the injured party little relief.

As soon as the defamatory matter has been circul ated, the danage
has been done, regardless of counterattacks that may be nmade in
the future. This is particularly true where, as here, the
plaintiff is not present at the neeting to hear the accusations
against him Testinony at a later neeting may not be possible if
that subject is not addressed again, letters to editors nay not
be published and are not certain to reach the defanmed party's
i ntended audi ence, and letters to the city council nenbers would

do little to restore the injured party's reputation throughout
t he remai nder of the community. |In any event, we decline to hold
that a defanmed person's only form of relief is to wait for an
opportunity to clear his or her nane in the public eye.

129 The defendant next argues that just as a judge controls
the nature and scope of testinony in a judicial proceeding, so
too does the presiding official at a city council neeting of this
sort keep a "tight rein" on the testinony and debate. e

di sagr ee. In a judicial proceeding, witnesses will be sworn

14



No. 96-0651

under oath, will be directed by questions from counsel and can be
reined in by the judge should they stray from the subject at
hand. See Veeder, 9 Colum L. Rev. at 471 ("Jurors, W tnesses,
counsel and parties litigant who overstep the bounds of decorum
may be reprimnded, fined or punished by inprisonnment, and the
defamatory utterance may be expunged from the record.").
Furthernore, wi tnesses in judicial proceedings would face perjury
charges should they lie before the court, and can be held in
contenpt should they persist in their uncooperative ways.

130 Here we find no evidence of such control by the
Whitewater City Council. M. Yasko appears to have spoken at the
meeting w thout any supervision from the council itself. There
was no fear of punishnment should she lie, she was not sworn to
tell the truth, nor was her testinony limted by questions from
menbers of the council. Should we afford Ms. Yasko's statenents
an absolute privilege, the last conceivable restraint on her
testi nony woul d di sappear when she approaches the podium to make
her "relevant" statenment, no matter how attenuated it m ght be.
Although it is clear that sonme legislative bodies may have the
authority and duty to control |egislative hearings, the controls
present under these circunstances were not enough to warrant
adoption of the absolute privilege.

131 This proceeding was also different from a quasi-
judicial proceeding. "[1]t is true that there seens to be 'no
clear definition' of what constitutes a quasi-judicial proceeding

before a quasi-judicial body," D Mceli v. Klieger, 58 Ws. 2d

359, 365, 206 N.W2d 184 (1973) (citation omtted), yet it is

apparent that we often extended an absolute privilege to quasi-

15
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judicial proceedi ngs because protections simlar to those offered
in judicial proceedings ensured the pertinency and propriety of

the testinony before such bodies. See Schier, 12 Ws. 2d at 551,

Larkin, 19 Ws. at 98-99; see also Note, Defamati on—Absol ute

Privilege in Adm nistrative Proceedings, 97 U Pa. L. Rev. 877

879, 880- 83 (1949) ("though [it i S] sel dom expressly
articulated,"” the adequacy of procedural safeguards which wll
m nimze the occurrence of defamatory statenents is a factor used
in many cases to determ ne whether to grant or w thhold absolute
privilege); Nedwn R Nelkin, Recent Case, 13 Mb. L. Rev. 320
321 (1948) ("Invariably, the extension of the rule of absolute
privilege to nost quasi-judicial bodies is said to be based upon
the sanme considerations as  exist in strictly judicial

proceedi ngs."). Conpare Bergman, 64 Ws. 2d 747 with State v.

Pet er son, 195 Ws. 351, 359, 218 N W 367 (1928) (in
investigation of alleged offense, district attorney holds a
position anal ogous to judge who presides at trial because he nust
consult those who know the facts and thereby determ ne what

course to pursue).®

® Contrary to the dissent's position, we do not assert that
the absolute privilege has been adopted in the judicial/quasi-
judicial context because the wi tness was al ways subpoenaed, sworn
to tell the truth and was channeled by questions from the
supervi sing body. Instead, we illustrate that a fundanental
basis for extending the absolute privilege to wtnesses
testifying at judicial or quasi-judicial proceedings is that
alternate protections of a judicial or quasi-judicial nature,
such as those we highlight today, exist so as to satisfy the
judiciary that its grant of conplete and total immunity is
appropri ate. See, e.g., Schultz v. Strauss, 127 Ws. 325, 329
(1906) ("The proceedings of a grand jury are unquestionably
judicial in character . . . ."); Calkins v. Sumer, 13 Ws. 215,
[*193], 220-21, [*197-98] (1860) (witness "not answerable in
damages for any statenents he may nake which are responsive to
guestions put to him. . . . [Wtnesses] nmay be conpelled to
attend and give evidence, and when duly notified, the |aw makes

16
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132 Applying the cases and commentary to the situation at
hand, we are therefore convinced that the Witewater Cty Counci
meeting was sufficiently distinct from a quasi-judicial
proceeding as to withhold the absolute privilege. The proceeding
involved here is even difficult to conpare to a legislative
hearing in which the witness mght be subpoenaed to testify,
would be sworn under oath, and would be controlled by the
direction of questions fromthe |egislative body.

133 Finally, counsel for defendant asserts that the risk a
speaker faces of losing his or her credibility wll serve as a
deterrent to defaming others. This argunent is perhaps the nost
troublesonme. In today's society, nore focus is typically placed
on the accusations that are in circulation than the individuals
who originally set them in notion. As a result, the speaker's
credibility will often remain totally unscathed, even in the face
of shanmel ess and offensive lies. In a society where persona
accountability has dimnished, we find it |less than conforting to
| eave such responsibility in the hands of those who weld the
power to defane.

134 These considerations |lead us to conclude that, under
these circunstances, any "chilling effect” wupon a citizen's

participation in the legislative process that mght result

it their unavoidable duty to do so; and to nake them responsible
in damages . . . for such obedience to a legal requirenent, would
be a nost w cked and intolerable outrage."); WIlIliam H Bezold,
Comment, The Privilege Barring Civil Liability for Libel in
Pl eadings, 36 Marq. L. Rev. 299, 300 (1953) ("A judicial
proceeding is not |imted to trials of <civil actions, but
includes within its scope all proceedings in law of a judicial
nature either before a court or a tribunal having judicial or
quasi -judicial powers.") (citing Larkin v. Noonan, 19 Ws. 93
(1865)) (enphasis added).

17
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w t hout the exhaustive protection of an absolute privil ege cannot
outweigh a citizen's right to redress. "For while society is
reaping a doubtful benefit from inmmunizing a nmalicious slanderer
fromsuit, some individual whose reputation has suffered has been
deprived of a renedy for the wong done him" Winblatt, 15 S.
Cal. L. Rev. at 278. Therefore, we decline to adopt the absol ute
privilege for wtness testinony at |egislative proceedings of
this sort.’
[T,
135 However, we conclude that testinony at a |egislative

proceeding of this sort is deserving of a conditional privilege.

" A persistent theme of the dissent is that we enploy
reasoning that contradicts Wsconsin's jurisprudence in the area
of privileged comunications. "The mpjority msses the mark
because it analyzes the case not in terns of whether policies
supporting an absolute privilege exist, but rather in terns of
whet her certain safeguards such as subpoena, sworn testinony, and
supervi sion exist." Di ssent at 2-3. Therefore, the dissent
contends that we have adopted a new approach to privilege |aw
W di sagree.

In its nyopic focus on the safeguards that we highlight
today, the dissent fails to realize that we explicitly engage in
the public policy analysis that has characterized our privilege
jurisprudence to date. Due to the |lack of procedural safeguards
in this case, however, we conclude that the public policy
favoring a citizen's right to redress outweighs the policy
concerned wth discouraging a citizen's participation in the
denocratic process. Contrary to the dissent's position, all
public policy determnations are affected by the facts of a
particul ar case; the facts of this case were sinply insufficient
to warrant the adoption of an absolute privilege.

| ndeed, a cl ose exam nation of these issues reveals that our
approach to privilege law is less troubling to the dissent than
the actual difference in result. The dissent would have us adopt
an across-the-board absolute privilege rule for all |egislative
proceedi ngs, regardless of the facts of each individual case
D ssent at 1-2. Much to the contrary, we decline to ignore the
facts of the case before us in determning whether to adopt the
absolute privilege at |egislative proceedi ngs.

18
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W therefore adopt the conditional privilege ("abuse of

occasion") test as set forth in Zinda v. Louisiana Pacific Corp.

149 Ws. 2d at 924-25.% 1In doing so, we provide protection for
an individual who may be defanmed at a |egislative proceeding
which lacks sufficient protections to ensure that a wtness's
testinmony remains rel evant and appropri ate.

136 In Zinda, we expressly adopted the nobst recent version
of Restatenment (Second) of Torts 88 600-605A (1977) to determ ne
whet her a conditional privilege has been abused, and we do so
again today. See Zinda, 149 Ws. 2d at 925 n.1. Doing so wll
avoi d confusion over previously inconsistent applications of the
conditional privilege test, which often included considerations

of "malice" or "good faith without malice."” Conpare Bergman, 64

Ws. 2d at 749, 751 and Hett v. Ploetz, 20 Ws. 2d 55, 59, 121

N.W2d 270 (1963) with Hartman v. Buerger, 71 Ws. 2d 393, 398,

238 N.wW2d 505 (1976) (referring to such considerations but

acknow edgi ng di sapproval of the word "malice") and Ranous, 30

Ws. 2d at 468 (criticizing and avoiding use of the term
"mal i ce").

137 Therefore, a wtness's testinony at | egi sl ative
proceedi ngs such as the city council neeting involved here wll
be conditionally privileged when the statenents are made during

t hat proceeding. However, as we have stated, the wtness's

8 Zinda involved the conmon interest privilege in the
enpl oyer - enpl oyee context. See Zinda v. Louisiana Pacific Corp.
149 Ws. 2d 913, 922-24, 440 N W2d 548 (1989); see also
Rest atenent (Second) of Torts 8 596 (1977). Therefore, we rely
upon Zinda in this decision only to the extent that it enployed
the Restatenent standard for the abuse of a conditiona

privil ege.
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privilege may be forfeited if any of the follow ng occur: (1) the
W tness knows the defamatory matter to be false, or acts in
reckless disregard as to its truth or falsity (see Restatenent
(Second) of Torts 88 600-602 (1977)); (2) the defamatory matter
is published for sone purpose other than that for which the
particular privilege is given (see §8 603); (3) the publication is
made to sonme person not reasonably believed to be necessary for
the acconplishnment of the purpose of the particular privilege
(see § 604); (4) the publication includes defamatory natter not
reasonably believed to be necessary to acconplish the purpose for
which the occasion is privileged (see § 605); or (5) the
publication includes unprivileged matter as well as privileged
matter (see § 605A).

138 The defendant argues that a conditional privilege is
not enough, because citizens wll still have to "think twce"
before testifying, knowng that they may face a jury trial on the
abuse standards set forth above. See Zinda, 149 Ws. 2d at 924-
26 (question whether a conditional privilege has been abused is a
factual question for the jury, unless facts are such that only
one conclusion can be reasonably drawn) (citing Restatenent
(Second) of Torts 8§ 619(2) cnmt. b (1977)). To the contrary, we
vi ew our decision today as a necessary and sufficient bridle upon

a witness's testinmony at a | egislative proceeding of this sort.?

°In concluding that the absolute privilege does not apply
to legislative proceedings of this sort, we do not decide whet her
the absolute privilege would apply to witness testinony that is
conpelled by a subpoena, given under oath, or directed and
supervi sed by questions fromthe |egislative body.
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139 W note that a significant body of case |aw has
devel oped to support the position that wtnesses who supply
voluntary testinmony to a |legislative body are entitled only to a

condi tional privilege. See Fiore v. Rogero, 144 So. 2d 99, 103

(Fla. Dist. C. App. 1962) (testinony given before |legislative
body conditionally privileged where w tness appeared voluntarily

wi t hout having been subpoenaed); Adserv Corp. v. Lincecum 385

So. 2d 432, 433, 435 (La. C. App. 1980) (w tness who appeared
voluntarily before legislative commttee afforded only a

qualified privilege); Wight v. Lathrop, 21 N E 963, 966 (Mass.

1889) (unsworn witness who appeared voluntarily before
| egislative commttee and who nmade the statenment in question
w thout being asked a question on the subject is entitled to

conditional privilege only); Bell v. Horton, 669 N E. 2d 546, 549,

n.3 (Ghio &. App. 1995) (distinguishing North Coast Cable Ltd.

Partnership v. Hanneman, 648 N E. 2d 875 (Chio C. App. 1994), to

hold that wunsolicited statenents made at neeting of union
townshi p board of trustees entitled to qualified privilege only);

see also 50 Am Jur. 2d Libel and Slander § 296 (1995). These

cases illustrate that others have wal ked before us on the path
t hat we choose today.

140 Because a conditional privilege will adequately protect
the witness, yet still afford an injured party the opportunity to
secure redress in an action for defamation, M. Multaggio is
entitled to have a jury determ ne whether M. Yasko abused her
privilege at the VWiitewater City Council neeting. The case is
remanded to the circuit court for a determnation of this issue.

By the Court.—The order of the circuit court is affirnmed.
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141 WLLIAM A BABLITCH, J. (Concurring). | join the
majority opinion. | wite only to answer the dissent.

142 Stripped to its core, the dissent would give absolute
privilege to anyone to say anything about anybody at a school
board proceeding, a city council proceeding, a county board
proceedi ng, or any other |egislative type proceeding, as long as
t he accusation was even renotely rel evant.

143 Free speech is not and should not be wthout its
[imts. Newspapers, radio, television, even the tabloids, have
limts. They cannot accuse anybody about anything w thout facing
consequences for malicious untruths. And with good reason. In
an ordered society, in a society that should insist that people
accept responsibility for their actions, reasonable limts nust
be i nposed.

44 Unfortunately, the dissent would renpbve those Iimts at
| egi sl ati ve type proceedings, thereby creating a | oophol e through
whi ch the nost irresponsible anong us could drive an arny. \Wat
is there to stop the simultaneous broadcast or the reporting of
the vicious untruths to the general public? Reputations could be
destroyed overnight while the dissent takes solace in cold,
mechani cal |egal analysis and dubious authority. See, e.g.,

Hartman v. Buerger, 71 Ws. 2d 393, 238 N.W2d 505 (1976).

145 As the mgjority opinion points out, the flow of
information in today’s society has changed enornously since the
authority relied upon by the dissent. So too has the |evel of
public discourse. Society has cone a long way from the all eged

defamatory “no good” reference in the 1976 Hartman case on which
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the dissent relies. In today’s tabloid world, accusing soneone
of being no good is al nbst tantanount to a conpli nent.

146 The dissent fails to address the reality of the tabloid
world set out in the exanple provided in the majority opinion
because they cannot. As the exanple nakes clear, the dissent’s
position would allow a knowi ngly false accusation of pedophilia
or prostitution to be uttered with inmpunity in the nanme of
“cleaning up the city” on a zoning petition.

47 Nor does the dissent provide a reasoned application of
its proposed holding to the principles justifying an absolute
privil ege:

1. The dissent correctly states that the first principle
justifying an absolute privilege is that it ensures that decision
makers will be nore fully inforned. It fails to discuss how
allowng an utterly false, malicious, and destructive accusation

furthers that end. It does not because it self-evidently cannot.

2. The dissent correctly states that the second principle
justifying an absolute privilege is that it elimnates the
chilling effect of defamation |aw and ensures that citizens wll
not be discouraged from participating in the denocratic process
by fear of later |awsuit. It fails to discuss how allow ng an
utterly false, malicious, and destructive accusation furthers
that end. It does not because it self-evidently cannot.

3. The dissent correctly states that the third principle
justifying an absolute privilege is that it encourages the free

expression of ideas as part of the political process. It fails
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to discuss how allowing an wutterly false, nalicious, and
destructive accusation furthers that end. It does not because it
self-evidently cannot.

148 Have we cone to a point in society where we will allow
absolute protection to a knowingly false accusation, no matter
how vi ci ous, untrue, malicious, and destructive it is? As | ong
as the accusation is, at its tenuous best “relevant,” the dissent

says we have. Fortunately, the majority disagrees.
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149 ANN WALSH BRADLEY, J. (D ssenting). The question
certified to this court is whether the statenents of w tnesses at
| egi sl ative proceedings are entitled to absolute or conditiona
privilege for purposes of defamation |aw. To this certified
question the majority answers an unpredi ctable "Mybe."

150 Although at the outset the majority opinion purports to
hold that testinony at a legislative proceeding is entitled only
to conditional privilege, the real holding of the case appears to
be that it could be either absolute or conditional privilege,
depending on the individual circunstances of each case. Thi s
appearance is underscored throughout the opinion when the
majority ties its decision not to the general principles
i nvol ved, but to the facts specific in this case.

51 In ignoring these principles, the analysis of the
majority is msdirected and it arrives at an erroneous
concl usi on. Because an analysis of the policies underlying our
adoption of absolute privilege for j udi ci al pr oceedi ngs
denonstrates that those policies are equally applicable to
declarants at legislative proceedings, | would apply absolute
privilege to statenents nade at |egislative proceedings for
pur poses of defamation | aw.

152 The mmjority analyzes this case as if our task is to
deci de where to draw a |ine between those |egislative proceedi ngs
deserving of application of absolute privilege and those hearings
sufficiently untrustworthy to deserve only conditional privilege.

Adm ttedly, conducting such a demarcation would be a difficult

t ask. It would require us to choose between the interests of
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society and the interests of the individual based on the
ci rcunst ances of each proceeding. Depending on the nature of the
government body, the parties to be examned, and the issues
presented, the procedural requirenments may vary dramatically.
Testi nony may be voluntary or subpoenaed, invited or unsolicited.

Wtnesses may be sworn or testify w thout oath. I nquiries may
be by panel nenbers, or coments accepted wthout specific
di rection.

153 The mgjority conducts just such an analysis of this
case, focusing on the absence of procedural requi renents
affecting testinony before the Wiitewater City Council and on the
dearth of outside renmedies available to the allegedly defaned
i ndi vi dual . Utimately, the mjority determnes that the
defendant may only be entitled to conditional privilege for her
st at ement s.

154 Both the analysis and the conclusion provided by the
majority are wunsatisfactory. The mpjority msses the mark
because it analyzes the case not in terns of whether policies
supporting absolute privilege exist, but rather in terns of
whet her certain safeguards such as subpoena, sworn testinony, and
supervision exist. In doing so, the magjority paints itself into

an unt enabl e and unwor kabl e corner. *°

" The mmjority attacks this dissent as being "nyopic" in
its interpretation of the mgjority opinion. In developing this
attack, the majority asserts at footnote 7 that its concl usions
are based on a weighing of public policy and not on the presence
of alternative procedural safeguards such as the subpoena power,
potential supervision, or sworn testinony. However, proclaimng
in a footnote that the mgjority analysis is really a policy
di scussi on does not nmeke it so.
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155 The majority concludes that absolute privilege wll not
attach in this case because it lacks all of the procedural
saf eguards of the subpoena, sworn testinony, and supervision
Yet, the conclusion is untenable since the very cases relied upon
by the magjority in its analysis contradict this conclusion.

156 |If a subpoena is an essential safeguard for absolute
privilege, then how can the cases cited by the ngjority in which
no subpoena was present be aligned wth the nmgjority's

concl usi on? See Spoehr v. Mttelstadt, 34 Ws. 2d 653, 150

N.W2d 502 (1967)(extending absolute privilege to coments of

counsel at prelimnary conference); Bussewitz v. Wsconsin

Teachers Ass'n, 188 Ws. 121, 205 N W 808 (1925) (applying

absolute privilege to allegations in pleadings); Jennings V.

Paine, 4 Ws. 372 [*358] (1855)(applying absolute privilege to
statenents of counsel).
157 I1f supervision is a critical safeguard to the grant of

absolute privilege, then how can the mgjority justify this

The nmpjority's repeated focus on potential alternative
protections throughout the opinion, and offer of statenments such
as, "[dlue to the lack of procedural safeguards in this case
however, we conclude that the public policy favoring a citizen's
right to redress outwei ghs the policy concerned with discouraging
a citizen's participation in the denocratic process,” contradicts
the majority's footnote proclamation. Mjjority op. at n.7. The
strength of the public policy argunent for protecting an
individual's reputation from "scurrilous attack," to use the
majority's terns, is not now, and never will be, dependent upon
t he presence or absence of alternative protections.

Reasonabl e judges may differ on the conclusion of a policy
debat e. However, such an analysis should be conducted based on
the independent nerits of the opposing policy positions, not on
whet her the existence of alternative protections obviates the
need for such a discussion.
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court's grant of absolute privilege in cases where there was no

presiding officer to supervise the statenent nmade? See Hartnman

v. Buerger, 71 Ws. 2d 393, 238 N W2d 505 (1976) (applying

absolute privilege to defamatory telegram of county sheriff
responding to character check as part of town board tavern

licensing process); Wrner v. Ascher, 86 Ws. 349, 56 N.W 869

(1893) (holding absolute privilege probably applicable to
unsolicited petition to town board to revoke liquor |I|icense);

Larkin v. Noonan, 19 Ws. 93 [*82] (1865) (applying absolute

privilege to statenents in an wunsolicited petition to the
governor asking for the renoval of a county sheriff).

158 If sworn testinony is necessary, then how can this
court rationalize the grant of absolute privilege where the

testinmony is not sworn? See Schier v. Denny, 12 Ws. 2d 544, 107

N. W2d 611 (1961)(granting absolute privilege to allegations nade
in a conplaint against a real estate broker to State Real Estate

Broker's Board); Schultz v. Strauss, 127 Ws. 325, 327, 106 N W

1066 (1906) (extending absolute privilege to statenents nade to
district attorney acting in official capacity).

159 1Indeed, there are cases within this jurisdiction in
which absolute privilege has been applied and none of the
essential safeguards espoused by the majority were present. See

Hartman, 71 Ws. 2d at 398-400; Bergman v. Hupy, 64 Ws. 2d 747,

221 N.W2d 898 (1974)(holding that statenments to an assistant
district attorney while seeking issuance of a crimnal conplaint

are absolutely privileged); Schultz, 127 Ws. at 327.
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160 Equally problematic, the majority opinion fails to
acknowl edge that we have already applied absolute privilege to
| egislative proceedings in a nunber of instances. Al t hough
W sconsin courts have not addressed the specific question of
whet her wi tnesses should be given absolute privilege when
testifying before a Ilegislative body, we have acknow edged
application of absolute privilege to town boards in Wrner,

DiMceli v. Klieger, 58 Ws. 2d 359, 206 N.wW2d 184 (1973),

Bergman and Hartman.!'*  Town boards, like city councils, are
subsidiary legislative bodies constituted pursuant to authority
del egated fromthe state | egislature.

161 In Werner, the plaintiff clainmed defamation based on
witten statenents provided to a town board as part of a I|iquor
i cense revocation proceeding. Wiile the court disposed of the
case on evidentiary grounds, the court noted that if the
statenent had been nade only to the town board, it was probably

absol utely privileged. See Werner, 86 Ws. at 351. Subsequent

case law has relied upon this statenent and further established

the rule that town board liquor |icense proceedings are to be

' This court has noted that the "[absolute] privilege has
been extended to judicial officers, |egislative proceedings, and
to certain governnental executive officers.” Zinda v. Louisiana
Pacific Corp., 149 Ws. 2d 913, 440 N W2d 548 (1989)(finding
communi cati ons between enployer and enployees concerning ex—
enpl oyee's dism ssal only conditionally privileged); see, e.qg.
Yip v. Pagano, 606 F. Supp. 1566 (D. N.J. 1985); DeSantis V.
Enpl oyees Passaic County Wl fare Ass'n, 568 A 2d 565 (N.J. App
1990); North Coast Cable Ltd. Partnership v. Hanneman, 648 N. E. 2d
875 (Ghio Ct. App. 1994); Jennings v. Cronin, 389 A 2d 1183 (Pa.
Super. C. 1978); Logan's Super Markets, Inc. v. MCalla, 343
S.W2d 892 (Tenn. 1961).
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absolutely privileged. See DiMceli, 58 Ws. 2d at 364 ("[S]uch

absolute privilege has been extended to quasi-judicial
proceedi ngs, including . . . town board proceedi ngs concerning a

tavern license."); see also Bergman, 64 Ws. 2d at 751. In

addition, in Hartman, this court explicitly refused to abrogate
this application of absolute privilege, and applied it to a town
board neeting to which a defamatory telegram had been submtted

as evidence. See Hartman, 71 Ws. 2d at 397-400.

62 1In each of these cases we have justified application of
the privilege to the town board neeting on the grounds that the
town board was determning matters in the public interest and
thus was "quasi-judicial” in nature. In extending absolute
privilege to such proceedi ngs, we did not consider what alternate
saf eguards existed against defanmation. | ndeed, even had such
saf eguards been our primary concern, the presiding officer of a
city council proceeding would seemto have equal, if not greater,
control and supervision as officers of town boards in |iquor
I icense proceedings. Thus, the mgjority's conclusion that
statenents nmade to the Wiitewater Cty Council, a nunicipa
subsidiary of the legislature, are not ©privileged, appears
i nconsi stent with our previous application of absolute privilege
to other legislative subsidiaries.

163 Having pointed out these threshold inconsistencies, it
is also significant that in none of the cases in which we have
adopt ed absol ute privilege has our decision been based on whet her
an ot herwi se defamatory statenent was nade under subpoena, while

under oath, or while otherw se supervised. W have instead
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adopted absolute privilege based on our balancing of the
i nportant public policy interests at stake. Thus, any attenpt to
draw a |ine between the adoption of absolute or conditional
privilege based on whether a wtness is subpoenaed, sworn, or
super vi sed* whil e nmaking comments ignores the fundanental policy
reasons behind application of absolute privilege to defamation
actions.

64 The absolute privilege affirmati ve defense is justified
"where the interests and necessities of society require that the
time and occasion of the publication or utterance, even though it
be both false and malicious, shall protect the defaner from al
liability to prosecution for the sake of the public good." Bacon

v. Mchigan Central R Co., 33 NW 181, 183 (Mch. 1887). The

interests and necessities referred to take three basic forns.
165 First, by elimnating the potential for persona
liability of declarants, absolute privilege ensures that decision

makers will be nore fully inforned. See Kensi ngton Devel opnent

Corp. v. lIsrael, 142 Ws. 2d 894, 900, 419 N.W2d 241 (1988).

Second, absolute privilege elimnates the chilling effect of
defamation | aw and ensures that citizens will not be discouraged
from participating in the fundanental denocratic process by fear
of later suit. As we have noted in the past, "If parties are
shadowed by the fear that by sonme mstake as to facts or sone

excess of zeal, or by sone error . . . they may be subjected to

2 Exanpl es of such supervision include a nenber of the
| egi sl ati ve body asking specific questions of the wtness, or
rules limting the scope of a witness's comments.
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harassing litigation . . . they may well feel that justice is too
dearly bought and that it is safest to abandon its
pursuit. . . ." Bussewitz v. Wsconsin Teachers' Association,

188 Ws. 121, 124-25, 205 N.W 808, 810 (1925).
166 Finally, absolute privilege encourages the free
expression of ideas as part of the political process. See

DeSantis v. Enpl oyees Passaic County Welfare Ass'n, 568 A 2d 565,

567 (N.J. App. 1990). Accordingly, the issue of whether this
privilege should be applied to wtnesses before legislative
bodies requires a determnation of whether the risk of
unconpensated reputational harm is outweighed by the public

policy of encouraging citizen participation in such proceedi ngs.

167 Were the balance tips in favor of the societal
interests, absolute privilege, as set out in Restatenent (Second)

of Torts 8 590A (1977) provides that:

A wtness is absolutely privileged to publish
defamatory matter as part of a legislative proceeding
in which he is testifying or in communications
prelimnary to the proceedings, if the matter has sone
relation to the proceedi ng.

Such statenments are subject only to the procedural safeguards
that they be made in a context to which the privilege has been
applied, and the substantive safeguard that the statenent be

relevant to the matter being considered. See Snow v. Koeppl, 159

Ws. 2d 77, 81, 464 N W2d 215 (C. App. 1990). To pronote the

public interest, relevancy is to be liberally construed. See id.
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168 Despite the majority's contention to the contrary, the
i beral relevancy test is not a superficial doctrine providing no
protection to the allegedly defaned. Statenents which have no
relation to the issues under discussion do not receive the
benefit of the privilege. I ndeed, this court has explicitly
relied upon the relevancy requirenent to reject argunents that a
conditional privilege was necessary to prevent hearings from
becom ng "forun{s] for unfettered character assassination." See
Hartman, 71 Ws. 2d at 400 (rejecting argunents based on Ml ton
v. Slonsky, 504 P.2d 1288, 1291 (Ariz. C. App. 1973)).

169 In rejecting the "relate to" requirenent of absolute
privilege, the majority asserts its view that accusations of
pedophilia, prostitution or purveyance of pornography against a
| ocal resident sufficiently "relate to" a hearing on nunicipa
beautification to invoke the privilege. | disagree with the
majority's conclusion that "any court's interpretation would
al nost certainly” find that calling a neighbor a pedophile
relates to the issue of nunicipal beautification. Majority op.
at 14. Not only is the conclusion incorrect, but such a bl anket
assertion does a disservice to the courts in this state that may
not be inclined to enbrace the mpjority's conclusion that
pedophilia relates to nunicipal beautification.

170 \Where statenents are relevant to issues arising in a
judicial proceeding, this court has recognized the inportance of
protecting the societal interest in obtaining full disclosure of
facts and in hearing argunents from interested parties. See

Bussewitz, 188 Ws. at 127-28. Qur recognition of this societal
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interest is equally, if not nore, applicable to proceedings
before legislative entities.

171 Judi ci al proceedings resolve questions of rights
between a small nunber of parties and are protected by absol ute
privil ege. Quasi -j udi ci al proceedings also receive the
privilege, in part because the societal interests upon which
absolute privilege is based are even nore forceful where a quasi -
judicial proceeding is deciding between the public interest and a

private interest. See Schier, 12 Ws. 2d at 548.

172 This sane justification argues in favor of applying
absolute privilege to legislative hearings. Legislative entities
are the arbiters of the public interest, after input and argunent

t hrough the denocratic process. Cf. Schier, 12 Ws. 2d at 548.

The very interests that nake absolute privilege necessary for
communi cations nmade in judicial and quasi-judicial proceedings
are also essential to the |egislative process. The | egislature

must be fully informed to enact suitable legislation. See Yip v.

Pagano, 606 F. Supp. 1566, 1571 (D. N.J. 1985).
173 This is true regardless of the size or scope of
authority of the particular legislative body in question. See

Rest atement (Second) of Torts 8 590 cm.c (1977); Kelly v. Daro,

118 P.2d 37, 38 (Cal. App. 1941). Whet her the declarant is
speaking before the state legislature, a county board, or a
commttee of a nunicipal council, the denbcratic process requires
an atnosphere of openness wherein citizen participants can
petition their government officials without fear of being forced

to defend their statenents later in court. See Webster v. Sun

10
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Conpany, Inc., 731 F.2d 1, 4 (D.C. Gr. 1984). The majority's

hol di ng does not create such an open and denocratic environnent.
174 Conmpounding the majority's error in refusing to apply
absolute privilege is the mgjority's advocacy of an unworkable
frame of analysis. The opinion is unworkable since it provides
little guidance to courts and its result inpedes the denocratic
pr ocess. By applying conditional privilege to this case and
refusing even to elucidate a standard of application for future
cases, the majority leaves the trial court wthout direction as
to how to apply absolute or conditional privilege, except on a
case-by-case basis. The mjority also |eaves open the

possibility that a citizen who m ght otherwi se offer information

on inportant |local issues will remain silent because of a fear of
reprisal
175 Under condi ti onal privil ege, the target of a

declarant's comments at a legislative hearing nay respond by
filing suit for defanmation. As recently noted in the cover story

of the ABA Jour nal

I ncreasi ngly, Anmericans who speak out in opposition to
private devel opnment plans before |ocal zoning boards,
testify at school board neetings or circulate petitions
to their elected officials are finding thenselves in
court, defending thensel ves against | awsuits by
devel opers, landowners . . . claimng to have been
defamed or otherwi se injured by public comrent.

See Alexandra D. Lowe, The Price of Speaking Qut, 82 A B A J.

48, 48-49, Sept., 1996.
176 Regardless of whether such suits are legitimte

grievances or SLAPP suits ("Strategic Lawsuit Against Public
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Participation"), the possibility of a multimllion dollar |awsuit
may chill denocratic participation and keep citizens out of
commttee roons. A grant of only conditional privilege to
W tnesses at | egislative proceedings inpedes the workings of our

denocrati c process:

"[B]loth individuals and groups are now being routinely
sued in multimllion-dollar damage actions for such
"All -American" political activities as circulating a
petition, witing a letter to the editor, testifying at
a public hearing, reporting violations of |aw, |[|obbying
for legislation, peacefully denonstrating, or otherw se
attenpting to influence governnent action."”

See id. at 48 (quoting George W Pring & Penel ope Canan, SLAPPs
Getting Sued for Speaking Qut (1996)).

177 Defamation suit defendants and observers of those suits
may choose in the future not to be involved and to remain silent.
The nore enotional energy and financial capital expended to
defend such suits, the less incentive or energy there is to
contest the wunderlying project. Accordingly, to pronote the
policies that ensure denbcratic participation and a free and
frank discussion of issues, absolute privilege should protect
statenents made in legislative proceedings from the threat or
reality of a defamation |awsuit.

178 Foreign jurisdictions also do not provide the majority
analysis wth sufficient cover from the legitimate policy
obj ectives just discussed. Citing four cases from foreign
jurisdictions, the majority proclains that "a significant body of
case | aw has devel oped to support the position that w tnesses who

supply voluntary testinony to a legislative body are entitled

12
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only to a conditional imunity." See Myjority op. at 22. \Wile
a grant of conditional privilege may be the ultimte holding of a
very limted nunber of cases cited by the majority in support of
its result, their nunber is far less than the "significant body
of cases" clained by the mgjority. More inportantly, the
reasoning they enploy is contrary to Wsconsin's established
privilege jurisprudence and wunsupportive of the mgjority's
rational e.

179 In Adserv Corp. v. Lincecum 385 So.2d 432 (La. C.

App. 1980), the court applied conditional privilege to a
| egislative hearing only after acknow edging that Louisiana,
unli ke Wsconsin, applies only conditional privilege to

statenents at judicial proceedings. In Bell v. Horton, 669

N.E. 2d 546 (Chio C. App. 1995), the court did not even consider
whet her statenents of I|egislative wtnesses were subpoenaed or
sworn, and ignored the issue presented here by instead applying
conditional privilege based on statenents nmade to a public

officer with the authority to take action in the public interest.

180 Wight v. Lathrop, 21 NE 963 (Mss. 1889) was

resolved in a simlar manner, with the court refusing to | abel as
a witness an unsubpoenaed declarant at a l|legislative conmttee
meet i ng. That court also applied conditional privilege to
statenents made to public officers in the public interest.

Finally, in Fiore v. Rogero, 144 So.2d 99 (Fla. Q. App. 1962),

the court did apply conditional privilege to statenents of

W tnesses at |egislative hearings. However, in taking this

13
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action, the Fiore court failed to consider and bal ance the public
interest in unconstrained statements and the individual's
interest in protection of reputation.

181 Thus, the reasoning enployed by the foreign cases
around which the mpjority rallies does not align with this
court's prior focus on the public policy nmerits of adopting
absolute or conditional privilege. Accordingly, we should not
then deviate fromour prior case |law and adopt the majority's new
framewor k of anal ysi s.

82 In addition, the majority's extensive evaluation of the
alternative renedies available to an allegedly defaned individua
m sses the point that absolute privilege was created to address.

Admttedly, the application of absolute privilege to defamation
actions arising out of l|egislative proceedings, just like the
application of absolute privilege to defamation actions arising
out of judicial and quasi-judicial proceedings, results in a
limtation of renedies to the allegedly defanmed in those
proceedi ngs. By focusing on the alternative renedies offered by
the plaintiffs in response to a question at oral argunments, the
maj ority obfuscates the proper focus of inquiry.

183 When absolute privilege is applied to a proceeding, it
is because the public interest in disclosure of statenents at
t hose proceedings outweighs the private interest in protecting
one's reputation. Although tort renmedies may still be available
to the alleged victim the public interest 1in preserving
participation and exposing the truth trunps suits for defamation.

The individual's right of redress is thus purposefully
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subservient to the public interest protected by the privilege,
and the absence of alternative renedies is irrelevant.

84 The concurring opinion, |ike the mgjority, espouses
conditional privilege, but fails to engage in a policy discussion
wei ghing these conpeting public interests. Like the mgjority,
the concurrence fails to address the invidious effects of
conditional privilege upon the denocratic process. Li ke the
majority, the concurrence fails to acknow edge that we have
previously applied absolute privilege to witnesses in legislative
proceedings and that the application of absolute privilege to
| egi sl ative witnesses is consistent with our prior case |aw

185 More inportantly, it is noteworthy that the concurrence
does not consider the full scope of its own argunent. If this
court is to apply conditional privilege to the situation
presented here based on a perceived threat to America's "ordered
society" by the tabloid nmedia, how then can the mgjority not
agree to abrogate all applications of absolute privilege in
situations, including judicial proceedings where defamatory
statenments mght be uttered? The argunments of the concurrence
could be cited as support for elimnating absolute privilege
currently enjoyed by parties to a judicial proceeding or the
privilege accorded legislators and city council nenbers at
| egi sl ative hearings. Legislators have far greater access to the
media than has an individual honeowner comenting at a city
council neeting. Yet, this court endorses the protections of
absolute privilege for legislators and city council nenbers at

| egi sl ative neetings but allows no such protection for w tnesses
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at such neetings. If indeed the tabloid nmedia is going to rule
our law, why should it not then rule it uniformy?

186 Further attacking the dissent for using "cold" |ega
analysis in its approach to this question of |aw, the concurrence
fails to cite any authority in support of its conclusion.
Instead, it substitutes hypotheticals for |egal analysis.

187 After raising the specter of tabloid journalism run
anok, the concurrence attacks this dissent as "fail[ing] to
di scuss how allowing an utterly fal se, malicious, and destructive
accusation furthers" the three policy justifications for absolute
privil ege. Concurrence at 2. In making this assertion, the
concurrence mssteps in resting its argunment on the extrene case,
an alleged statenment that is by definition defamatory, rather
than | ooking to the value of unfettered discourse.

188 | agree that allowing such a statenent, with the ful
prior know edge of all concerned that the statenent is "utterly
false,” would do a disservice. However, neither this court, nor
the parties to this case, have the benefit of such prescience or
the luxury of such a narrow perspective. As discussed above, we
must instead be concerned with the effects our adoption of
conditional privilege wll have on the denocratic process,
deci sion nakers and free expression, where there are w tnesses
who would comment in a truthful manner but for fear of a
meritless suit for defamation.

189 Finally, wthout explanation and again w thout offering
any |legal analysis in support of the assertion, the concurrence

offers a sweeping assertion that the authority relied upon by the
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dissent is "dubious." Apparently resting its "dubious" authority
conclusion upon the age of the case, the concurrence cites
Hartman as the |one exanple of its sweeping assertion. Har t man
is of a 1976 vintage. |If the concurrence applied the sane
reasoning to the cases cited in the majority opinion, alnost one-
half of the majority's cited authority would be deened "dubi ous."
Hartman and the other cases cited in this dissent are the
controlling legal precedent of this <court wuntil they are
overrul ed by the court—an action not taken by the majority today.
190 This court is asked to decide whether statements of
W tnesses at legislative proceedings are entitled to absolute or
conditional privilege for purposes of defamation |aw. The
majority focuses on procedural safeguards and the right to
redress. In applying absolute privilege to judicial and quasi-
judicial proceedings, Wsconsin courts have never held the
exi stence of alternative safeguards to be determ native. The
majority's concern for the right of redress is no different than
argunents rejected by this court each tinme it has adopted or
applied absolute privilege to defamation actions. Because |
believe that adopting absolute privilege for legislative
W tnesses is consistent with our prior decisions and supported by
public policy, | respectfully dissent.
91 | am authorized to state that Chief Justice Shirley S

Abr ahanson and Justice Donald W Steinnmetz join this opinion
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